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RULE 35 STATEMENT 
 

 Intervenor Office and Professional Employees International Union 

(“OPEIU”) files this Petition for Panel Rehearing because it believes this Court’s 

June 14, 2019 Opinion erred in two significant ways. 

First, the Court did not apply the proper standard in reviewing the decision 

of the National Labor Relations Board (“Board”).  The proper standard, enunciated 

by the Supreme Court in N.L.R.B. v. United Insurance Company of America, 390 

U.S. 254 (1968), requires that if the Board has at least made a choice between two 

fairly conflicting views, the Board’s ruling is to be enforced.  Applying that 

standard here results in a finding that the lacrosse officials are employees under the 

National Labor Relations Act (the “Act”) and not independent contractors as found 

by the Court. 

Second, this Court ignored its own precedents establishing that 

entrepreneurial activity or lack thereof is the key factor in determining a worker’s 

status as either an employee under the Act or an independent contractor.  Because 

the Court found the entrepreneurial activity factor to favor employee status here, it 

erred in ruling to the contrary.  

For these reasons, rehearing is warranted and upon rehearing, the Court 

should find the lacrosse officials to be employees under the Act, deny the 
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Pennsylvania Athletic Association’s (“PIAA”) petition for review and grant the 

Board’s cross-application for enforcement. 

I. ARGUMENT. 

A. The Court Did Not Apply The Supreme Court’s United Insurance 
Standard Of Review. 

 
 The United States Supreme Court last addressed the appropriate standard for 

reviewing a decision of the Board determining whether workers were employees 

under the Act or independent contractors outside the Act’s jurisdiction in N.L.R.B. 

v. United Insurance Company of America, 390 U.S. 254 (1968).  The final 

paragraph of that decision states:  

The Board examined all of these facts and found that 
they showed the debit agents to be employees.  This was 
not a purely factual finding by the Board, but involved 
the application of law to facts--what do the facts establish 
under the common law of agency: employee or 
independent contractor?  It should also be pointed out 
that such determination of pure agency law involved no 
special administrative expertise that a court does not 
possess.  On the other hand, the Board’s determination 
was a judgment made after a hearing with witnesses 
and oral argument had been held and on the basis of 
written briefs.  Such a determination should not be set 
aside just because a court would, as an original 
matter, decide the case the other way.  As we said in 
Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, 71 
S.Ct. 456, 95 L.Ed. 456, “Nor does it (the requirement 
for canvassing the whole record) mean that even as to 
matters not requiring expertise a court may displace 
the Board’s choice between two fairly conflicting 
views, even though the court would justifiably have 
made a different choice had the matter been before it 
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de novo.”  340 U.S., at 488. Here the least that can be 
said for the Board’s decision is that it made a choice 
between two fairly conflicting views, and under these 
circumstances the Court of Appeals should have 
enforced the Board’s order.  It was error to refuse to 
do so. 
 

390 U.S. at 260 (emphasis added). 
 

Application of this test to the findings made by the Board here leads to 

affirmation of the Board’s decision.  This Court seems to contend that the Supreme 

Court’s statement that a Board decision which is “…a determination of pure 

agency law involved no special administrative expertise that a court does not 

possess” means that the Board’s application of the agency law should not be 

determinative.  However, the Supreme Court made clear that when there is “a 

choice between two fairly conflicting views” the Court should enforce the Board’s 

order and that it is error to do otherwise.   

 This Court stated that “strongest factor supporting independent-contractor 

status is the fact that PIAA itself pays officials for very few games per year”.  

Opinion at 6 (emphasis in original).  Here, the Court analyzed Factor 7 of Section 

220(2) of the Restatement (Second) of Agency’s ten factor test, “the method of 

payment, whether by the time or by the job”.  Opinion at 4-5, fn. 1.  However, 

PIAA’s direct payment of the officials is only one of many facets of the officials’ 

work life which are under the complete control of PIAA.  The situation here is 

different than the normal situation where two entities contract with each other and 
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each party has some power to effect the terms of their relationship.  Here, the 

power of PIAA is virtually unlimited.  PIAA’s Constitution specifies the powers 

and duties of its Board of Directors.  The relevant parts of Article VII, Section 1 

state:  

The Board of Directors shall have the following powers 
and duties: 

*** 
E. To interpret the provisions of the Constitution, 
By-Laws, Policies and Procedures, and Rules and 
Regulations of PIAA and such other by-laws, policies, 
procedures, rules and regulation as it may, from time to 
time, adopt.  

 
F. To determine the method of and the qualifications 
for the registration for officials; to determine their 
powers and duties; and to make and apply necessary 
policies, procedures, rules, and regulations for such 
officials.  

 
Deferred Joint Appendix (“DA”) at 61. 
 

This Court’s Opinion then describes the payment of officials by PIAA 

during the four-week post season and states: “It simply cannot be—as the Board 

thought—that the extent to which PIAA controls how the officials are compensated 

by the schools ‘outweighs’ this other compelling evidence.  See PIAA, 365 

N.L.R.B. No 107, at 8-9.”  Opinion at 7.  In making this statement the Court 

ignores the facts and detailed arguments set forth by the Board in Footnote 16 of its 

Decision which states:  

USCA Case #18-1037      Document #1799457            Filed: 07/29/2019      Page 8 of 33



5 
 

As previously described, PIAA requires that, for each 
regular-season game, the “host” school and each official 
sign a contract, and PIAA provides the contract form.  In 
addition, PIAA requires schools to pay the officials 
before each game, and the record establishes that PIAA 
retains the authority to enforce contracts between 
member schools and the officials.  On this last point, 
PIAA can require a school to pay officials if the school 
cancels a game for an unapproved reason, can require a 
school to pay all officials if a school has double-booked 
them, and can put an official on probation for failing to 
show up to a game.  PIAA can also suspend a school for 
“persistent violation” of officials’ contracts (following a 
PIAA district committee hearing), and can suspend 
officials for repeatedly failing to show up to games. 

 
PIAA briefly argues that because the member schools 
pay officials for regular-season games, the officials are 
“if anything, independent contractors of the schools, not 
PIAA.” This argument disregards the undisputed fact that 
PIAA directly pays officials for postseason games.  In 
addition, the circumstances described above illustrate that 
PIAA exercises substantial control over the process by 
which the officials are compensated for regular-season 
games, and its policy forbidding collective efforts to 
increase compensation shows that it also has at least 
some involvement in determining the amount of regular-
season compensation.  Thus, PIAA determines matters 
governing this essential term of employment, and the fact 
that it does not directly pay the officials for regular-
season games does not show that it is not the officials’ 
employer. Cf. BFI Newby Island Recyclery, 362 NLRB 
No. 186, slip op. at 2, 4 (2015) (noting, in reaching joint 
employer finding, that one of the two joint employers 
issued paycheck to employees at issue).  Of note, no 
party here contends that PIAA-member schools are joint 
employers of the officials.  

 
DA at 797-798; Board’s July 11, 2017 Decision on Review and Order (“2017 
DOR”) at 7-8. 
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 The “substantial control” which the Board found PIAA to possess “over the 

process by which the officials are compensated for regular-season games” is 

explicitly set forth in PIAA’s own “Policies and Procedures” under the heading 

“Fees: Policy Regarding Regular Season Contest Officials’ Fees”.  DA at 155.  

PIAA’s Board of Directors has the authority to amend the Policies and Procedures 

governing how officials are paid for regular season games including the authority 

to make such changes effective immediately.  DA at 122.  Therefore, there can be 

no doubt as to the correctness of the Board’s findings and conclusions regarding 

PIAA’s “substantial control” over how the officials are paid for regular season 

games.   

 This Court’s response to the detailed facts found and conclusions made by 

the Board is not in accord with the standard required by the Supreme Court in 

United Insurance which must be applied to the reasoning and conclusions of the 

Board (i.e., if the Board has made a choice between two fairly conflicting views it 

is error for a reviewing court to reverse the Board simply because the court would 

have made a different choice as a matter of first impression).  This Court’s 

conclusion that the officials are independent contractors and the Board’s 

conclusion, based upon an evidentiary hearing with witnesses and extensive 

briefing, that the officials are employees represent a “choice between two fairly 

conflicting views”.  What is paramount is the Supreme Court’s United Insurance 
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holding that when faced with such a situation the matter should not be treated as if 

it were before the court de novo but that a “Court of Appeals should … enforce[ ] 

the Board’s order” and that is “error to refuse to do so.”  390 U.S. at 260.  Here, 

the Court reviewed this matter de novo contrary to United Insurance’s mandate.  

Rehearing is therefore warranted. 

This Court also relied on its conclusion regarding Factor 6 of Section 220(2) 

of the Restatement (Second) of Agency’s ten factor test, “the length of time for 

which a person is employed” as the other major reason for finding the officials to 

be independent contractors.  Opinion at 7.  The Board found this factor to be 

inconclusive.  The Court concluded otherwise primarily relying upon the short 

period of time which officials work in a year.  However, the length of the lacrosse 

season is dictated by PIAA and is a reflection of the nature of the sport.  The Board 

also found that many officials do repeat their work as lacrosse officials from year 

to year.  DA at 797; 2017 DOR at 7.  The Board pointed out that in order to do so 

the officials must pay a registration fee and they must attend six chapter meetings 

during the short season and a rules interpretation meeting before the season begins.  

Id.  The hours spent at those meetings should also be counted as employment with 

PIAA.  Properly taken into account, these additional facts demonstrate that the 

Board’s conclusion that this factor is inconclusive is appropriate and should have 

been accepted by this Court.   
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 The table below is a summary of the conclusions reached by this Court and 

the Board in regard to the ten factors specified in Section 220(2) of the 

Restatement (Second) of Agency which are to be considered in determining 

whether individuals are employees or independent contractors.  The table also 

includes the additional “entrepreneurial opportunity” factor, which this Court and 

the Board agree should also be considered. 

SECTION 220(2) RESTATEMENT 
(SECOND) OF AGENCY FACTORS 

COURT OF 
APPEALS 

N.L.R.B.  

1. The extent of the employer’s control 
over the work 

Employee 
(“slightly favor”) 

Employee 
 
 

2. Whether the worker “is engaged in a 
distinct occupation or business” 
 

Employee Employee 

4. The skill required for the occupation Independent-
Contractor 
(weakly) 

Employee (or 
inconclusive) 

5. Who “supplies the instrumentalities, 
tools, and the place of work” 

Independent-
Contractor 
(weakly) 

Independent-
Contractor 

6. “The length of time for which the person 
is employed” 
 

Independent-
Contractor 

Inconclusive 

7. “The method of payment, whether by the 
time or by the job” 
 

Independent- 
Contractor 

Employee 

8. Whether the work is part of the 
employer’s’ “regular business” 
 

Employee Employee 

9. Whether “the parties believe they are 
creating the relation of master and servant” 
 

Independent-
Contractor 

Inconclusive 

Entrepreneurial opportunity Employee Employee 
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 This table establishes that the Board’s conclusion that the lacrosse officials 

are employees under the Act and not independent contractors was indeed a “choice 

between two fairly conflicting views.”1  Accordingly, under the applicable standard 

of United Insurance, this Court should have upheld the Board’s finding of 

employee status. 

B. The Court Failed To Apply Its Own Precedents Holding That The 
Degree Of Entrepreneurial Opportunity Is The Primary 
Determinant Of Employee Versus Independent Contractor 
Status. 

 
 In Corporate Express Delivery Systems v. NLRB, 292 F.3d 777 (D.C. Cir. 

2002), this Court established the factor of “entrepreneurial opportunity” as the 

touchstone in determining whether workers are employees or independent 

contractors.  In Corporate Express, this Court stated it would “focus not upon the 

employer’s control of the means and manner of the work but instead upon whether 

the putative independent contractors have a significant entrepreneurial opportunity 

for gain or loss.”  Corporate Express, 292 F.3d at 780 (internal citation omitted).  

This Court further noted “that [the entrepreneurial opportunity] factor better 

captures the distinction between an employee and an independent contractor.”  Id.   

                                                            
1 This conclusion becomes even more compelling if OPEIU’s positions on Factors 
6 and/or 7 as argued above are accepted. 
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In both FedEx Home Delivery v. NLRB, 563 F.3d 492, 497-98 (D.C. Cir. 

2009)(“FedEx I”) and Lancaster Symphony Orchestra v. NLRB, 822 F.3d 563, 

569-70 (D.C. Cir. 2016), this Court again emphasized the weight to be given the 

entrepreneurial opportunity factor in deciding whether the workers at issue were 

employees or independent contractors.  Indeed, in FedEx I, the Court took pains to 

quote Corporate Express at length in order to emphasize the weight to be given the 

entrepreneurial opportunity factor.  FedEx I, 536 F.3d at 503.   

Despite the great importance this Court has given the entrepreneurial 

opportunity factor for over seventeen (17) years, its Opinion here unaccountably 

relegated discussion of this critical factor to a scant single paragraph.  Panel 

Opinion at 9-10.  More significantly, the Court found the entrepreneurial 

opportunity factor to “favor[ ]an employee finding.”  Id. at 10.  Given this finding 

on the factor that the Court has found to be all but singularly dispositive in a series 

of decisions spanning nearly two decades, OPEIU submits the Court erred in 

finding the officials to be independent contractors and not employees under the 

Act.  Said error warrants rehearing. 
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II. CONCLUSION. 

 For the foregoing reasons, this petition for panel rehearing should be 

granted. 

      Respectfully submitted,  

/s/ Melvin S. Schwarzwald 
SCHWARZWALD MCNAIR & FUSCO LLP 
Melvin S. Schwarzwald 
Timothy Gallagher (D.C. Circuit Bar  
No. 60854) 
1215 Superior Avenue, Suite 225 
Cleveland, OH 44114-3257 
(216) 566-1600 (telephone) 
(216) 566-1814 (facsimile) 
mschwarzwald@smcnlaw.com (e-mail) 
tgallagher@smcnlaw.com (e-mail) 
 
Attorneys for Intervenor OPEIU 
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
 

Argued November 16, 2018 Decided June 14, 2019 
 

No. 18-1037 
 

PENNSYLVANIA INTERSCHOLASTIC ATHLETIC ASSOCIATION, 
INC., 

PETITIONER 
 

v. 
 

NATIONAL LABOR RELATIONS BOARD, 
RESPONDENT 

 
OFFICE AND PROFESSIONAL EMPLOYEES INTERNATIONAL 

UNION, 
INTERVENOR 

 
 

Consolidated with 18-1043 
 
 

On Petition for Review and Cross-Application 
 for Enforcement of an Order of  

the National Labor Relations Board 
 
 

Maurice Baskin argued the cause for petitioner. With him 
on the briefs was Tony W. Torain.  
 

William E. Quirk was on the brief for amicus curiae 
National Federation of State High School Associations in 
support of petitioner. 
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Eric Weitz, Attorney, National Labor Relations Board, was 

on the brief for respondent. With him on the brief were Peter 
B. Robb, General Counsel, John W. Kyle, Deputy General 
Counsel, Linda Dreeben, Deputy Associate General Counsel, 
and Usha Dheenan, Supervisory Attorney. 
 

Melvin S. Schwarzwald argued the cause for intervenor in 
support of respondent. With him on the brief was Timothy 
Gallagher. 
 

George N. Davies was on the brief for amicus curiae 
Association of Minor League Umpires, OPEIU Guild 332, in 
support of respondent. 
 

Before: GARLAND, Chief Judge, and GRIFFITH and 
PILLARD, Circuit Judges. 

 
Opinion for the Court filed by Circuit Judge GRIFFITH. 
 
GRIFFITH, Circuit Judge: This case asks whether lacrosse 

officials working for the Pennsylvania Interscholastic Athletic 
Association (PIAA) are employees subject to the National 
Labor Relations Act (NLRA) or independent contractors 
exempt from its protections. “[T]here is no shorthand formula 
or magic phrase that can be applied to find the answer . . . .” 
NLRB v. United Ins. Co. of Am., 390 U.S. 254, 258 (1968). 
Rather, we must evaluate all aspects of the relationship using 
several factors from the common law of agency as a guide. 
Because the weight of the evidence demonstrates that the 
officials are independent contractors, we grant PIAA’s petition.  

 
I 
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PIAA develops and administers rules and procedures for 
20 sports for more than 1,600 junior high and high schools in 
12 geographic districts throughout Pennsylvania. It also selects 
officials to referee these sports. Officials must meet certain 
criteria to join and, once hired, must comply with certain rules 
to remain PIAA officiators.  
 

In 2015, the Office and Professional Employees 
International Union (the “Union”) filed a petition with the 
National Labor Relations Board (NLRB) seeking to represent 
approximately 140 individuals who officiate lacrosse games in 
Districts VII and VIII. PIAA contested the Union’s right to 
hold an election on three grounds. First, PIAA claimed that it 
is a political subdivision of Pennsylvania, not an “employer,” 
and is exempt from the NLRA. See 29 U.S.C. §§ 152(2), 158. 
Second, PIAA argued that the lacrosse officials are 
independent contractors, rather than “employees,” and thus not 
protected by the Act. See id. §§ 152(3), 157. Finally, PIAA 
contended that even if it is an employer and the officials are 
employees, the officials were not eligible for certification as a 
bargaining unit because of the sporadic nature of their work.  

 
 The Regional NLRB Director rejected PIAA’s arguments 
and directed that a Union election take place. PIAA petitioned 
the Board for review of the Regional Director’s conclusions 
that it is an employer and the officials are employees. While 
that petition was pending, the Union conducted its election.  
 

The Board took up only the issue of whether the officials 
are employees or independent contractors. PIAA and Office & 
Prof’l Emps. Int’l Union, 365 N.L.R.B. No. 107, at 1 n.2 (July 
11, 2017); see J.A. 745 (explaining that the Regional Director’s 
conclusion that PIAA was not a political subdivision did not 
raise “a substantial issue warranting review”). Two members 
voted to affirm the Regional Director’s decision that the 
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officials are employees. The third dissented. PIAA, 365 
N.L.R.B. No. 107, at 1. 

 
PIAA subsequently refused to bargain with the Union, 

which the Board held was a violation of the NLRA. PIAA 
petitioned this court for review of the Board’s conclusions, and 
the Board cross-applied for enforcement. We have jurisdiction 
over PIAA’s petition pursuant to 29 U.S.C. § 160(f), and over 
the Board’s cross-application pursuant to § 160(e). 
 

II 
 
 Because the lacrosse officials who sought to join the Union 
are independent contractors, the NLRA does not apply to them, 
and we need not consider whether PIAA is a political 
subdivision or an employer. 
 

A 
 
 Determining whether a worker is an employee or 
independent contractor for purposes of the NLRA is more art 
than science. See United Ins., 390 U.S. at 258. As a guide, we 
and the Board look to ten factors from § 220(2) of the 
Restatement (Second) of Agency, as well as “whether the 
workers have a ‘significant entrepreneurial opportunity for 
gain or loss.’” Lancaster Symphony Orchestra v. NLRB, 822 
F.3d 563, 565-66 (D.C. Cir. 2016) (quoting Corp. Exp. 
Delivery Sys. v. NLRB, 292 F.3d 777, 780 (D.C. Cir. 2002)).1 
                                                 

1 The ten Restatement factors are: (1) the extent of the 
employer’s control over the work; (2) whether the worker “is 
engaged in a distinct occupation or business”; (3) “the kind of 
occupation,” and whether it “is usually done under the direction of 
the employer or a specialist without supervision”; (4) the skill 
required for the occupation; (5) who “supplies the instrumentalities, 
tools, and the place of work”; (6) “the length of time for which the 
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“[N]o one factor” is per se determinative, however, and we 
cannot simply count up the factors on each side to declare a 
winner. United Ins., 390 U.S. at 258; FedEx Home Delivery v. 
NLRB (FedEx I), 563 F.3d 492, 497 n.3 (D.C. Cir. 2009). 
Rather, we must “assess[] and weigh[]” “all of the incidents of 
the relationship . . . in light of the pertinent common-law 
agency principles” to identify the “decisive factors” in each 
particular case. United Ins., 390 U.S. at 258.  
 

As this analysis does not involve any “special 
administrative expertise that a court does not possess,” id. at 
260, we “need not accord the Board’s decision that special 
credence which we normally show merely because it represents 
the agency’s considered judgment,” Lancaster Symphony 
Orchestra, 822 F.3d at 566 (quoting C.C. Eastern, Inc. v. 
NLRB, 60 F.3d 855, 858 (D.C. Cir. 1995)). “That said, because 
drawing [this] distinction requires an exercise of judgment 
about facts, to which we would ordinarily defer, we do not 
review the Board’s determination de novo. Instead, we take a 
middle course, and will uphold the Board if at least it can be 
said to have made a choice between two fairly conflicting 
views.” Id. (internal quotation marks, citations, and alterations 
omitted). However, we will reverse the Board if “the evidence, 
fairly considered, fails to support the conclusion that the 
[workers] are employees under traditional agency law 
principles.” N. Am. Van Lines, Inc. v. NLRB, 869 F.2d 596, 604 
(D.C. Cir. 1989).  

 
 

                                                 
person is employed”; (7) “the method of payment, whether by the 
time or by the job”; (8) whether the work is part of the employer’s 
“regular business”; (9) whether “the parties believe they are creating 
the relation of master and servant”; and (10) whether the employer 
“is or is not in business.” RESTATEMENT (SECOND) OF AGENCY 
§ 220(2) (AM. LAW INST. 1958). 
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B 
 

We reverse the Board because it failed to adequately 
account for the strength of the two aspects of this relationship 
that most strongly favor independent-contractor status: the few 
times on which PIAA actually pays the officials and the short 
duration of their employment. 
 

The strongest factor supporting independent-contractor 
status is the fact that PIAA itself pays officials for very few 
games per year (factor 7); for the other games, officials are paid 
by the schools. During the 7-week regular season, officials 
typically work 2-3 games per week, though some work as few 
as 2 games total. Officials negotiate with and receive their per-
game compensation directly from the schools. PIAA is not 
involved in the payment; it merely requires officials to sign 
contracts with the schools and stipulates that officials be paid 
with checks. In the 4-week postseason, by contrast, PIAA sets 
the per-game fee, selects officials, and pays them. See 
RESTATEMENT (SECOND) OF AGENCY § 220(2) cmt. j (payment 
by the job, rather than by the hour, favors contractor finding). 
The postseason includes both intra- and inter-district 
championships. The record does not indicate how many games 
or days officials work during the intra-district championships, 
but officials work at most 4 days during the inter-district 
championships. But even assuming that each game occurs on a 
separate day and that officials work a similar amount during 
the regular season and the intra-district championships, this 
amounts to, at most, 8-10 days of postseason work. In fact, the 
Association represented without contradiction that it pays the 
average official for only 3 games per year, see Tr. of Oral Arg. 
at 10:4-8, and officials who do not referee any postseason 
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games never receive payment from PIAA.2 It simply cannot 
be—as the Board thought—that the extent to which PIAA 
controls how the officials are compensated by the schools 
“outweighs” this other compelling evidence. See PIAA, 365 
N.L.R.B. No. 107, at 8-9.  

 
The fact that PIAA lacrosse officials are eligible to earn 

money from this position for only 11 weeks per year (factor 6) 
also strongly supports independent-contractor status. As we 
have explained, the average official works, at most, 22-31 days 
per year (14-21 in the regular season and 8-10 in the 
postseason). Further, even under a generous estimate, officials 
work only 2 hours per game (based on record evidence that 
each game lasts about 1 hour, see Tr. of Oral Arg. at 20:19-
21:5, and that officials must “[r]eport for duty at least 30 
minutes before the scheduled start of” each game, J.A. 67). At 
oral argument, PIAA’s counsel represented without 
contradiction that officials work “on average” only 20 hours 
per year. Tr. of Oral Arg. at 10:3-4. Whether 20 hours or 60, 
this heavily favors independent-contractor status. See 
Lancaster Symphony Orchestra, 822 F.3d at 568 (that 
musicians worked at most 140-150 hours per year favored 
independent-contractor status); Pa. Acad. of the Fine Arts, 343 
N.L.R.B. 846, 846-47 (2004) (same, where models worked 1.5-
226 hours per semester). 

 
The Board erroneously discounted this short duration of 

the officials’ employment because “PIAA registers officials 
                                                 

2 During the 2014-2015 lacrosse season, 12 of the 42 officiating 
spots in the inter-district playoffs went to officials from Districts VII 
and VIII. The record does not specify the number of spots available 
in the intra-district playoffs and inter-district championship game, or 
the breakdown by district. Still, it seems highly unlikely that every 
one of the approximately 140 lacrosse officials registered in Districts 
VII and VIII refereed a postseason game. 
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annually,” encourages re-registration, and “many officials 
work for PIAA for many years.” PIAA, 365 N.L.R.B. No. 107, 
at 8. But unlike a worker who is automatically invited back year 
after year and, if available, assigned hours, PIAA officials must 
satisfy various criteria to re-register and there is no guarantee 
that registered officials will be selected to referee any games in 
a given year. See In re Lancaster Symphony Orchestra, 357 
N.L.R.B. 1761, 1761 (2011).  

 
Three other Restatement factors also suggest that PIAA’s 

lacrosse officials are independent contractors, albeit not as 
strongly. Officiating lacrosse requires skill and expertise 
(factor 4), but not on the same level as a professional musician. 
See RESTATEMENT (SECOND) OF AGENCY § 220(2) cmt. h 
(work requiring education or skill suggests contractor 
relationship); Lancaster Symphony Orchestra, 822 F.3d at 568. 
The officials must provide their own equipment (factor 5), 
including whistles, pencils, and penalty markers. That suggests 
they are independent contractors but only weakly, for the cost 
of these supplies pales in comparison to that of a musical 
instrument or delivery truck. See Lancaster Symphony 
Orchestra, 822 F.3d at 569; C.C. Eastern, 60 F.3d at 858; see 
also RESTATEMENT (SECOND) OF AGENCY § 220(2) cmt. k (use 
of employer’s tools suggests employee status, “especially if 
they are of substantial value”). And although PIAA designates 
the location of each postseason game, its member schools own 
and operate the fields. See Lancaster Symphony Orchestra, 822 
F.3d at 569 (that orchestra supplied the concert hall favored 
employee status). As for the parties’ understanding of their 
relationship (factor 9), numerous documents state that the 
officials are independent contractors, including the PIAA 
Constitution and Bylaws, the Officials’ Manual, and the 
application to register as an official. Although PIAA 
unilaterally created these documents, which somewhat 
undercuts their value because the officials could not negotiate 
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the terms, see Local 777, Democratic Union Org. Comm. v. 
NLRB, 603 F.2d 862, 878-79 & n.45 (D.C. Cir. 1978), the 
officials still agreed to adhere to them. Moreover, the 
Association does not deduct withholdings on the very few days 
it issues the officials’ paychecks. See Lancaster Symphony 
Orchestra, 822 F.3d at 568 (absence of withholding suggests 
the parties believe the workers are independent contractors). 
This outweighs the fact that PIAA provides the officials with 
certain types of insurance, which favors employee status. See 
FedEx I, 563 F.3d at 498 n.4.  

 
 A few factors suggest the officials are employees, but not 
as strongly as those that point towards classifying them as 
independent contractors. PIAA, a registered 501(c)(3), is in 
business (factor 10), and so is more likely to hire an employee 
than a non-market participant. Its aim is to create “a system of 
fair play for interscholastic sports,” PIAA Br. 40, which 
requires both uniform rules and officials to enforce them, 
meaning the nature of its business and the officials’ business is 
the same (factor 2). PIAA’s attempt to separate this into two 
distinct categories—its “business of setting standards of 
fairness for amateur athletic competitions” and the officials’ 
business of “officiating individual competitions,” PIAA Br. 
30—is unavailing. And because PIAA relies on these officials 
to carry out its purpose and their work frequently overlaps, the 
officials are part of PIAA’s regular business (factor 8). See 
Lancaster Symphony Orchestra, 822 F.3d at 568. 
 

That brings us to entrepreneurial opportunity. Because the 
officials have some opportunities to work “harder” but none to 
work “smarter,” this favors an employee finding. Id. at 569 
(quoting Corp. Exp. Delivery Sys., 292 F.3d at 780). The 
officials can take on more games in the district in which they 
are registered. They can accept other referee positions, 
although PIAA has a near-monopoly on junior and high school 
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level lacrosse in Pennsylvania, and there is no evidence in the 
record that any official has accepted another lacrosse refereeing 
position in Pennsylvania or elsewhere. These chances to work 
“harder” signify some opportunity for entrepreneurialism, but 
they “provide[] only miniscule support for [independent-
contractor] status.” Id. Far more important is whether officials 
have the chance to work “smarter.” They do not. Officials have 
no control over the length of the games they referee, see Corp. 
Exp. Delivery Sys., 292 F.3d at 780, and they may not hire 
assistants, assign games to others, or find cheaper replacements 
and pocket the difference, see FedEx I, 563 F.3d at 499-500. 
Combined, the evidence demonstrates only “limited 
opportunit[y] for entrepreneurial gain,” which favors an 
employee finding. Lancaster Symphony Orchestra, 822 F.3d at 
570.3 
 

That leaves us with the question of PIAA’s control and 
supervision over the “means and manner” of the officials’ 
work, and whether such work is usually done in the locality 
under an employer’s supervision or by a specialist without 
supervision (factors 1 and 3). Id. at 566 (quoting C.C. Eastern, 
60 F.3d at 858). In some respects, that control is significant and 
points towards employee status: PIAA dictates how to become 

                                                 
3 The Board relied on the test for entrepreneurial opportunity 

that it articulated in FedEx Home Delivery, 361 N.L.R.B. 610 (2014). 
See PIAA, 365 N.L.R.B. No. 107, at 4, 10-14. After argument, PIAA 
submitted a letter pursuant to Rule 28(j) notifying us that in 
SuperShuttle DFW, Inc., 367 N.L.R.B. No. 75 (Jan. 25, 2019), the 
Board overruled that portion of FedEx and articulated a new 
approach for how to treat entrepreneurial opportunity. Despite this 
change, we see no need to remand. Whether the Board’s approach 
has indeed changed is immaterial because, as SuperShuttle 
recognizes, we owe the Board no deference on matters of law, 
including the proper formulation of this inquiry. Id. at 13; see FedEx 
Home Delivery v. NLRB, 849 F.3d 1123, 1128 (D.C. Cir. 2017). 

USCA Case #18-1037      Document #1792763            Filed: 06/14/2019      Page 10 of 12USCA Case #18-1037      Document #1799457            Filed: 07/29/2019      Page 28 of 33



11 

 

and remain an official, and controls their conduct and the 
uniforms they must wear. See id. at 567. PIAA also sets the 
rules officials are charged with enforcing using a template from 
the National Federation of State High School Associations that 
PIAA updates as it sees fit. See Collegiate Basketball Officials 
Ass’n v. NLRB (Big East), 836 F.2d 143, 148 (3d Cir. 1987) 
(choosing to adopt another body’s rules indicates control). But 
telling an official to call a game fairly is hardly akin to 
instructing a worker how to work, as the symphony conductor 
does when he tells the bassoonist to play a particular note soft 
or loud. See Lancaster Symphony Orchestra, 822 F.3d at 566; 
Pa. Acad. of the Fine Arts, 343 N.L.R.B. at 847 (that individual 
“retain[s] significant discretion” over how to execute 
employer’s general guidance favors independent-contractor 
status). We recognize that this is somewhat inherent in the 
nature of officiating. But PIAA could exercise more control in 
the moment by, for example, assigning Association 
representatives to review calls made on the field or providing 
feedback to officials at the earliest possible moment. It does 
neither. See Big East, 836 F.2d at 148 (finding “significant 
supervisory control” where officials received feedback “at the 
earliest convenient moment, half-time or postgame”). 
Moreover, although PIAA reserves the right to suspend or 
disqualify officials who violate these various rules, there is no 
evidence that it has ever done so. That lessens some of the other 
indicia of control. See Lancaster Symphony Orchestra, 822 
F.3d at 566 (that organization has and enforces detailed rules 
of conduct indicates significant control); United Ins., 390 U.S. 
at 258 (same). Apart from evidence about PIAA itself, the 
record does not reveal whether similar refereeing in the area 
PIAA serves is usually done by supervised employees or 
independently. Factors 1 and 3 are thus a mixed bag, but on 
balance, they slightly favor employee status. 
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C 
 
 This case turns on the strength of the few times on which 
PIAA actually pays the officials and the short duration of the 
officials’ employment. When these factors are given proper 
consideration, the weight of the evidence demonstrates that 
these amateur lacrosse officials are independent contractors. 
Indeed, “almost every state court decision involving an 
amateur sports official’s employment status” has come to the 
same conclusion. Marc Sushner, Are Amateur Sports Officials 
Employees?, 12 SPORTS LAW. J. 123, 125 (2005); accord 
WALTER T. CHAMPION, JR., FUNDAMENTALS OF SPORTS LAW 
§ 10:4 (2018) (collecting worker’s compensation cases); see 
also Big East, 836 F.2d 143 (holding that certain college 
basketball officials are independent contractors). Accordingly, 
we reverse the Board and hold that the officials are not subject 
to the protections of the NLRA. See 29 U.S.C. §§ 152(3), 157. 
We therefore need not decide whether PIAA is an employer or 
a political subdivision of Pennsylvania. 
 

III 
 
 We grant the petition for review, vacate the Board’s order, 
and deny the cross-application for enforcement. 

 
So ordered. 
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United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 18-1037 September Term, 2018
           FILED ON: JUNE 14, 2019

PENNSYLVANIA INTERSCHOLASTIC ATHLETIC ASSOCIATION, INC.,
PETITIONER

v.

NATIONAL LABOR RELATIONS BOARD,
RESPONDENT

OFFICE AND PROFESSIONAL EMPLOYEES INTERNATIONAL UNION,
INTERVENOR

Consolidated with 18-1043 

On Petition for Review and Cross-Application
 for Enforcement of an Order of 

the National Labor Relations Board

Before: GARLAND, Chief Judge, and GRIFFITH and PILLARD, Circuit Judges

J U D G M E N T

These causes came on to be heard on the petition for review and cross-application for
enforcement of an order of the National Labor Relations Board and were argued by counsel.  On
consideration thereof, it is

ORDERED and ADJUDGED that the petition for review is granted, the Board’s order be 
vacated, and the cross-application for enforcement is denied, in accordance with the opinion of the
court filed herein this date.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/

Ken Meadows
Deputy Clerk

Date: June 14, 2019

Opinion for the court filed by Circuit Judge Griffith.
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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES  
 

Pursuant to Rule 28(a)(1) of this Court, counsel for Intervenor Office and 

Professional Employees International Union (“OPEIU”) certifies the following: 

A. Parties, Intervenor and Amici. 

The parties, intervenors and amici appearing in this Court are listed in the 

Final Brief for Respondent/Cross-Petitioner National Labor Relations Board filed 

on October 3, 2018 with the exception of amicus curiae Association of Minor 

League Umpires, OPEIU Guild 322 which appears in support of the National 

Labor Relations Board. 

B. Rulings Under Review. 

References to the ruling(s) at issue appear in the Final Brief for 

Respondent/Cross-Petitioner National Labor Relations Board filed on October 3, 2018. 

C. Related Cases. 

The ruling(s) under review have not previously been before this or any other 

Court.  OPEIU is not aware of any related cases. 

/s/ Melvin S. Schwarzwald 
SCHWARZWALD MCNAIR & FUSCO LLP 
Melvin S. Schwarzwald 
Timothy Gallagher 
1215 Superior Avenue, Suite 225 
Cleveland, OH 44114-3257 
(216) 566-1600 (telephone) 
mschwarzwald@smcnlaw.com (e-mail) 
tgallagher@smcnlaw.com (e-mail) 
Attorneys for Intervenor OPEIU 
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RULE 26.1 CORPORATE DISCLOSURE STATEMENT 
 

Intervenor Office and Professional  Employees Internat ional  

Union (“OPEIU”) is a labor organization and unincorporated association 

representing employees for purposes of collective bargaining and related matters.  

OPEIU has no parent company, public or otherwise, and no shareholders of any 

kind. 

/s/ Melvin S. Schwarzwald 
SCHWARZWALD MCNAIR & FUSCO LLP 
Melvin S. Schwarzwald 
Timothy Gallagher 
1215 Superior Avenue, Suite 225 
Cleveland, OH 44114-3257 
(216) 566-1600 (telephone) 
(216) 566-1814 (facsimile) 
mschwarzwald@smcnlaw.com (e-mail) 
tgallagher@smcnlaw.com (e-mail) 
 
Attorneys for Intervenor OPEIU 
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